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Faith Colish, Es.q Carter Ledyard & Milbum LLP

= Broker not an
underwriter. R v (v & W 1

Ethan L. Silver, Esq.. Carter Ledyard & Milbum LLF
Stacy E. Nathanson, Esqg., C rowell & Moring, LLF

= Sale is for controlling S

Dear Ms, Colish, Mr, Hewitt, Ms, Rohrer, Ms. Lerner, Mr, Silver and Ms. Nathanson:

.
ln r In vour letter dated January 31, 2014, vou requested assurances that the Division
° of Trading and Markets would not recommend enforcement action to the C‘ommlss]nn
under Section 15(a) of the Securities Exchange Act of 1934 (“Exchange Act

“M&A Broker” (as that term is defined below) were to engage in the activities desc
in your | in connection with the purchase or sale of a privately-held company without

E B u er tO aC tiV el registering as a broker-dealer pursuant to Section 13{b) of the Exchange Act.
-> , Based on the facts and representations in your regquest (in icula 1
manage.

described below'], and without nr,x nl)l ggre:,-mg with }'

the E.wchsmge Acl_ DifTerent fac nnd - rcunt-:amn' 5 may cause us to reach a different
conclusion. The relief in this letter is limited solely to the transactions described in your

’ oses of this letter s a person engaged in the busi
of effecting securities transactions solely in eonnection with the transfer of ownership and
control of a privately-held company (as defined below) through the purchase, sale,
exchange, issuance, repurchase, or redemption of, or a business combination involving,
securities or assets of the company, to a buyer that will actively operate the company or

= Not a public offering.
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V. The Problem

An exemption from the provisions of Section 25210 of the
Code is hereby granted, as being necessary and appropriate
in the public interest and for the protection of investors, to
any person who is a real estate broker as defined in Section
10131 of the Business and Professions Code, duly licensed to
engage in the business of a real estate broker in this state,
and whose business as a broker-dealer, in addition to any
transactions within Section 25206 of the Code, is limited to
any or all of the following:

[E)]Transactions involving all of the outstanding
securities of an existing business if the transactions have
been negotiated as transactions for the purchase or sale
of real estate or substantially all of the assets of the
existing business, or both, but excluding those
transactions involving a merger, consolidation, or other
reorganizationgilg

(b) Transactions in the shares or memberships of mutual
water companies in connection with a sale of an interest
in real property; or

(c) Transactions in investment contracts sold or offered
for sale with, or as part of, residential condominium
units or time share uses ar estates, if the sale of such
investment contracts has been qualified pursuant to
Chapter 2, (commencing with Section 25110), Part 2,
Division 1, Title 4 of the Code; or




Summary

concern for qualifying

ia limitations still apply;

1a law needs to be harmonized with
law; and

ntil then, business as usual.



estions?

estions to: tg@boydlawapc.com

you

rtainment purposes only. Nothing in this presentation shall be considered legal advice,
d neither this presentation nor the views expressed therein shall give rise to an attorney-client relationship.



NIH AT, Al RE SOME OF THE
HEOCOUR. NG

AND. :«:.,e!rurle.;\' ION ISSUES IN
WRGER/SOPHISTICATED SALE
RANSAC TIONS? |




tion (California Civil Code Section 2772)

by which one engages to save another
nce of the conduct of one of the parties,
person. '

ndemnification

1 Warranties (distinguishing fundamental

o1ns)
ent Covenants
id Liabilities from Pre- or Post-Closing Operation of

"r‘,
the Business



y Indemnification

ification Obligations



ements and Legal Counsel Defense

Recovery

ment by Indemnifying Party






ncing Contingency in the
PA sets time limits

ittal (within __ days

nlng)
lonal Approval Letter (within

In Funding (within __ days from
Signing)
Best efforts, from both parties, are required to satisfy the
contingencies within the timelines.
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